PART 7—ACQUISITION PLANNING

Sec.
7.000 Scope of part.

Subpart 7.1—Acquisition Plans
7.101 Definitions.
7.102 Policy.
7.103 Agency-head responsibilities.

7.104 General procedures.
7.105 Contents of written acquisition plans.
7.106 Additional requirements for major systems.

Subpart 7.2—Planning for the Purchase of Supplies in
Economic Quantities
7.200 Scope of subpart.
7.201 [Reserved]
7.202 Policy.
7.203 Solicitation provision.
7.204 Responsibilities of contracting officers.

Subpart 7.3—Contractor Versus Government Performance

7.300 Scope of subpart.

7.301 Policy.

7.302 General.

7.303 Determining availability of private commercial
sources.

7.304 Procedures.

7.305 Solicitation provisions and contract clause.

7.306 Evaluation.

7.307 Appeals.

Subpart 7.4—Equipment Lease or Purchase
7.400 Scope of subpart.

7.401 Acquisition considerations.

7.402 Acquisition methods.

7.403 General Services Administration assistance.
7.404 Contract clause.

Subpart 7.5—Inherently Governmental Functions
7.500 Scope of subpart.
7.501 Definition.
7.502 Applicability.
7.503 Policy.

7.000 Scope of part.
This part prescribes policies and procedures for—
(a) Developing acquisition plans;
(b) Determining whether to use commercial

Subpart 7.1—Acquisition Plans

7.101 Definitions.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan
for fulfilling the agency need in a timely manner and at a
reasonable cost. It includes developing the overall strategy
for managing the acquisition.

“Acquisition streamlining,” as used in this subpart,
means any effort that results in more efficient and effective
use of resources to design and develop, or produce quality
systems. This includes ensuring that only necessary and
cost-effective requirements are included, at the most appro-
priate time in the acquisition cycle, in solicitations and
resulting contracts for the design, development, and pro-
duction of new systems, or for modifications to existing
systems that involve redesign of systems or subsystems.

“Design-to-cost” is a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and development phases and a management dis-
cipline throughout the acquisition and operation of the
system or equipment.

“Life-cycle cost” means the total cost to the Government
of acquiring, operating, supporting, and (if applicable) dis-
posing of the items being acquired.

“Planner,” as used in this subpart, means the designated
person or office responsible for developing and maintaining
a written plan, or for the planning function in those acquisi-
tions not requiring a written plan.

7.102 Policy.

(a) Agencies shall perform acquisition planning and con-
duct market research (see Part 10) for all acquisitions in
order to promote and provide for—

(1) Acquisition of commercial items or, to the extent
that commercial items suitable to meet the agency's needs
are not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 261,
seq); and

(2) Full and open competition (see Part 6) or, when
full and open competition is not required in accordance with

Or Part 6, to obtain competition to the maximum extent practi-

Government resources for acquisition of supplies or ser-cable, with due regard to the nature of the supplies or

vices;

services to be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C.

(c) Deciding whether it is more economical to lease 253a(a)(1)).

equipment rather than purchase it; and

(b) This planning shall integrate the efforts of all person-

(d) Determining whether functions are inherently nel responsible for significant aspects of the acquisition.

governmental.

The purpose of this planning is to ensure that the
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7.103 FEDERAL ACQUISITION REGULATION

Government meets its needs in the most effective, econom- (2) Adescription of the supplies, including, when nec-
ical, and timely manner. Agencies that have a detailedessary for adequate description, a picture, drawing,
acquisition planning system in place that generally meetsdiagram, or other graphic representation.

the requirements of 7.104 and 7.105 need not revise their (m) Ensuring that agency planners include use of the

system to specifically meet all of these requirements. metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 11.002(b)) and agency

7.103 Agency-head responsibilities. metric plans and guidelines.
The agency head or a designee shall prescribe procedures (n) Ensuring that agency planners specify needs and
for— develop plans, drawings, work statements, specifications, or

(a) Promoting and providing for full and open competi- Other product descriptions promoting the use of environ-
tion (see Part 6) or, when full and open competition is not mentally preferable and energy-efficient products and
required in accordance with Part 6, for obtaining competi- Services ¢.g, promoting energy conservation and the use of
tion to the maximum extent practicable, with due regard to recovered material content and the elimination or reduction

the nature of the supplies and services to be acquired (1@f 0zone-depleting substances usage), and that these are

U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1). considered in the evaluation and award of contracts, as
(b) Encouraging offerors to supply commercial items, or @PPropriate (see Part 23). - _ _ _

to the extent that commercial items suitable to meet the (0) Making a determination, prior to issuance of a solic-

agency needs are not available, nondevelopmental items jffétion for advisory and assistance services involving the
response to agency solicitations (10 U.S.C. 2377 and 41@nalysis and evaluation of proposals submitted in response
U.S.C. 251gt seq); and to a solicitation, that a sufficient number of covered person-

(c) Ensuring that acquisition planners address the nel with the training and capability to perform an evaluation
requirement to specify needs, develop specifications, and to"’mfj analysis of proposals.submlttled. In response to a solic-
solicit offers in such a manner to promote and provide for tation are not readily av_aulable within th? agency or .from
full and open competition with due regard to the nature of another Federal agency in accordance with the guidelines at

the supplies and services to be acquired (10 U.S.C.37'204'

2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and (9)] Ensurujg that no purchase r(_aquest is initiated or con-
10.002.) tract entered into that would result in the performance of an

(d) Establishing criteria and thresholds at which increas- Inherently governmental function by a contractor and that
. ; o . —_all contracts are adequately managed so as to ensure effec-
ingly greater detail and formality in the planning process is

. L OItive official control over contract performance.
required as the acquisition becomes more complex an

costly, specifying those cases in which a written plan shall
be prepared.

(e) Writing plans either on a system basis or on an indi-

7.104 General procedures.
(a) Acquisition planning should begin as soon as the
, ! , e agency need is identified, preferably well in advance of the
vidual contract basis, depending upon the acquisition. fiscal year in which contract award is necessary. In devel-
® Ensurmg that the prlnC|pI_e§ _of this subpart are us_,ed’ oping the plan, the planner shall form a team consisting of
as appropriate, for those acquisitions that do not require & those who will be responsible for significant aspects of
written plan as well as for those that do. the acquisition, such as contracting, fiscal, legal, and tech-

(9) Designating planners for acquisitions. _ nical personnel. The planner should review previous plans
(h) Reviewing and approving acquisition plans and revi- for similar acquisitions and discuss them with the key per-
sions to these plans. sonnel involved in those acquisitions. At key dates specified
(i) Establishing criteria and thresholds at which design- jn the plan or whenever significant changes occur, and no
to-cost and life-cycle-cost techniques will be used. less often than annually, the planner shall review the plan
() Establishing standard acquisition plan formats, if and, if appropriate, revise it.
desired, suitable to agency needs; and (b) Requirements and logistics personnel should avoid

(k) Waiving requirements of detail and formality, as nec- issuing requirements on an urgent basis or with unrealistic
essary, in planning for acquisitions having compresseddelivery or performance schedules, since it generally
delivery or performance schedules because of the urgencyestricts competition and increases prices. Early in the plan-

of the need. ning process, the planner should consult requirements and
() Assuring that the contracting officer, prior to con- logistics personnel who determine type, quality, quantity,
tracting, reviews; and delivery requirements.
(1) The acquisition history of the supplies and ser-  (c) The planner shall coordinate with and secure the con-
vices; and currence of the contracting officer in all acquisition
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PART 7—ACQUISITION PLANNING 7.105

planning. If the plan proposes using other than full and openopment and production or constitutes justification for not
competition, the plan shall also be coordinated with the cog-providing for full and open competition.

nizant competition advocate. (6) Trade-offs Discuss the expected consequences of
trade-offs among the various cost, capability or perfor-

7.105 Contents of written acquisition plans. mance, and schedule goals.
In order to facilitate attainment of the acquisition objec- (7) Risks Discuss technical, cost, and schedule risks

tives, the plan must identify those milestones at which and describe what efforts are planned or underway to reduce
decisions should be made (see subparagraph (b)(18) of thigisk and the consequences of failure to achieve goals. If con-
section). The plan shall address all the technical, businessgurrency of development and production is planned, discuss
management, and other significant considerations that willits effects on cost and schedule risks.
control the acquisition. The specific content of plans will (8) Acquisition streamlining If specifically desig-
vary, depending on the nature, circumstances, and stage diated by the requiring agency as a program subject to
the acquisition. In preparing the plan, the planner shall fol- @cquisition streamlining, discuss plans and procedures to—
low the applicable instructions in paragraphs (a) and (b) of (i) Encourage industry participation by using draft
this section, together with the agency’s implementing pro- solicitations, presolicitation conferences, and other means
cedures. of stimulating industry involvement during design and
(a) Acquisition background and objectivegl) development in recommending the most appropriate appli-

Statement of needintroduce the plan by a brief statement Cation and tailoring of contract requirements;
of need. Summarize the technical and contractual history of (ify Select and tailor only the necessary and cost-

the acquisition. Discuss feasible acquisition alternatives andfféctive requirements; and o _
any related in-house effort. (iii) State the timeframe for identifying which of

(2) Applicable conditions State all significant condi- thqse specifications and standards, originally provided for
tions affecting the acquisition, such as— guidance only, shall become mandatory. _
(i) Requirements for compatibility with existing or (b) Plan of action—(1) Sourcedndicate the prospective
future systems or programs; and sources of supplies and/or services that can meet the need.

(i) Any known cost, schedule, and capability or Consider required sources of supplies or services (see Part
performance c>cl)nstraints ' ' P y 8). Include consideration of small business, small disad-

(3) Cost. Set forth the established cost goals for the vantaged business, and women-owned small business

concerns (see Part 19). Address the extent and results of the

acquisition and the rationale supporting them, and dISCUSSmarket research and indicate their impact on the various ele-

related cost concepts to be employed, including, as approL.onts of the plan (see Part 10)
priate, the following items: :

(i) Life-cycle cost Discuss how life-cycle cost will (2) Competition (i) Describe how competition will

be sought, promoted, and sustained throughout the course of
be considered. If it is not used, explain why. If appropriate gns, p g

' the acquisition. If full and open competition is not contem-

discuss the cost model used to develop life-cycle-cost estiyiaq ‘cite the authority in 6.302, discuss the basis for the

mates. . . ) i application of that authority, identify the source(s), and dis-
(i) Design-to-cost Describe the design-to-cost ;s why full and open competition cannot be obtained.
objective(s) and underlying assumptions, including the (ii) 1dentify the major components or subsystems.

rationale for quantity, learning-curve, and economic adjust- piscuss component breakout plans relative to these major
ment factors. Describe how objectives are to be applied,components or subsystems. Describe how competition will
tracked, and enforced. Indicate specific related solicitation pe sought, promoted, and sustained for these components or

and contractual requirements to be imposed. subsystems.

(i) Application of should-cost Describe the (iii) Describe how competition will be sought, pro-
application of should-cost analysis to the acquisition (seemoted, and sustained for spares and repair parts. Identify the
15.810). key logistic milestones, such as technical data delivery

(4) Capability or performance Specify the required  schedules and acquisition method coding conferences, that
capabilities or performance characteristics of the supplies oraffect competition.
services being acquired and state how they are related to the (iv) When effective subcontract competition is
need. both feasible and desirable, describe how such subcontract

(5) Delivery or performance-period requirements competition will be sought, promoted, and sustained
Describe the basis for establishing delivery or performance-throughout the course of the acquisition. Identify any
period requirements (see Subpart 11.4). Explain and provideknown barriers to increasing subcontract competition and
reasons for any urgency if it results in concurrency of devel- address how to overcome them.
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7.105 FEDERAL ACQUISITION REGULATION

(3) Source-selection procedureRiscuss the source- (iii) The requirements for contractor data (includ-
selection procedures for the acquisition, including the ing repurchase data) and data rights, their estimated cost,
timing for submission and evaluation of proposals, and theand the use to be made of the data (see Part 27); and
relationship of evaluation factors to the attainment of the (iv) Standardization concepts, including the neces-
acquisition objectives (see Subpart 15.6). sity to designate, in accordance with agency procedures,

(4) Contracting considerations For each contract technical equipment as “standard” so that future purchases
contemplated, discuss contract type selection (see Part 16)f the equipment can be made from the same manufacturing
use of multiyear contracting, options, or other special con- source.
tracting methods (see Part 17); any special clauses, special (14) Government-furnished property Indicate any
solicitation provisions, or FAR deviations required (see property to be furnished to contractors, including material
Subpart 1.4); whether sealed bidding or negotiation will be and facilities, and discuss any associated considerations,
used and why; whether equipment will be acquired by leasesuch as its availability or the schedule for its acquisition (see
or purchase (see Subpart 7.4) and why; and any other conPart 45).
tracting considerations. (15) Government-furnished informatiomiscuss any

(5) Budgeting and fundingDescribe how budget esti- Government information, such as manuals, drawings, and
mates were derived and discuss the schedule for obtainingest data, to be provided to prospective offerors and con-
adequate funds at the time when they are required (sedractors.

Subpart 32.7). (16) Environmental and energy conservation objec-

(6) Product descriptions In accordance with Part 11, tives Discuss all applicable environmental and energy
explain the choice of product description types to be used inconservation objectives associated with the acquisition (see
the acquisition. Part 23), the applicability of an environmental assessment

(7) Priorities, allocations, and allotments When or environmental impact statement (see 40 CFR 1502), the
urgency of the requirement dictates a particularly short proposed resolution of environmental issues, and any envi-
delivery or performance schedule, certain priorities may ronmentally-related requirements to be included in
apply. If so, specify the method for obtaining and using pri- solicitations and contracts.
orities, allocations, and allotments, and the reasons for them (17) Security considerationsFor acquisitions dealing
(see Subpart 11.6). with classified matters, discuss how adequate security will

(8) Contractor versus Government performance be established, maintained, and monitored (see Subpart
Address the consideration given to OMB Circular No. A-76 4.4).

(see Subpart 7.3). (18) Other considerations. Discuss, as applicable,

(9) Inherently governmental functionsAddress the  standardization concepts, the industrial readiness program,
consideration given to OFPP Policy Letter 92-1 (see the Defense Production Act, the Occupational Safety and
Subpart 7.5). Health Act, foreign sales implications, and any other mat-

(10) Management information requiremeniiscuss, ters germane to the plan not covered elsewhere.
as appropriate, what management system will be used by (19) Milestones for the acquisition cycl&ddress the
the Government to monitor the contractor’s effort. following steps and any others appropriate:

(11) Make or buy.Discuss any consideration given to Acquisition plan approval.
make-or-buy programs (see Subpart 15.7). Statement of work.

(12) Test and evaluation.To the extent applicable, Specifications.
describe the test program of the contractor and the Data requirements.

Government. Describe the test program for each major Completion of acquisition-package preparation.
phase of a major system acquisition. If concurrency is Purchase request.
planned, discuss the extent of testing to be accomplished Justification and approval for other than full and open

before production release.
(13) Logistics considerationsDescribe—
(i) The assumptions determining contractor or
agency support, both initially and over the life of the acqui-
sition, including consideration of contractor or agency

maintenance and servicing (see Subpart 7.3) and distribu-

tion of commercial items;
(i) The reliability, maintainability, and quality

assurance requirements, including any planned use of war-

ranties (see Part 46);
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preparation.

competition where applicable and/or any required D&F
approval.

Issuance of synopsis.
Issuance of solicitation.
Evaluation of proposals, audits, and field reports.
Beginning and completion of negotiations.
Contract preparation, review, and clearance.
Contract award.

(20) Identification of participants in acquisition plan
List the individuals who participated in



PART 7—ACQUISITION PLANNING 7.204

preparing the acquisition plan, giving contact information 7.202 Policy.

for each. (a) Agencies are required by 10 U.S.C. 2384(a) and 41
U.S.C. 253f to procure supplies in such quantity as—
7.106 Additional requirements for major systems. (1) Will result in the total cost and unit cost most
(a) In planning for the solicitation of a major system (see advantageous to the Government, where practicable; and
Part 34) development contract, planners shall consider (2) Does not exceed the quantity reasonably expected
requiring offerors to include, in their offers, proposals to to be required by the agency.
incorporate in the design of a major system— (b) Each solicitation for a contract for supplies is

(1) Items which are currently available within the sup- required, if practicable, to include a provision inviting each
ply system of the agency responsible for the major system,offeror responding to the solicitation—
available elsewhere in the national supply system, or com- (1) To state an opinion on whether the quantity of the
mercially available from more than one source; and supplies proposed to be acquired is economically advanta-
(2) Items which the Government will be able to geous to the Government; and
acquire competitively in the future if they are likely to be (2) If applicable, to recommend a quantity or quanti-
needed in substantial quantities during the system’s servicdies which would be more economically advantageous to the
life. Government. Each such recommendation is required to
(b) In planning for the solicitation of a major system (see include a quotation of the total price and the unit price for
Part 34) production contract, planners shall consider requir-supplies procured in each recommended quantity.
ing offerors to include, in their offers, proposals identifying
opportunities to assure that the Government will be able t07.203 Solicitation provision.
obtain, on a competitive basis, items acquired in connection Contracting officers shall insert the provision at 52.207-4,
with the system that are likely to be acquired in substantialEconomic Purchase Quantity—Supplies, in solicitations for
guantities during the service life of the system. Proposalssupplies. The provision need not be inserted if the solicitation
submitted in response to such requirements may include theés for a contract under the General Services Administration’s
following: multiple award schedule contract program, or if the contract-
(1) Proposals to provide the Government the right to ing officer determines that—
use technical data to be provided under the contract for (a) The Government already has the data;
competitive future acquisitions, together with the cost to the  (b) The data is otherwise readily available; or
Government, if any, of acquiring such technical data and the (c) It is impracticable for the Government to vary its
right to use such data. future requirements.
(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisi- 7.204 Responsibilities of contracting officers.
tions. (a) Contracting officers are responsible for transmitting
(c) In determining whether to apply paragraphs (a) and offeror responses to the solicitation provision at 52.207-4 to
(b) of this section, planners shall consider the purposes forappropriate inventory management/requirements develop-
which the system is being acquired and the technology neciment activities in accordance with agency procedures. The
essary to meet the system’s required capabilities. If sucheconomic purchase quantity data so obtained are intended to
proposals are required, the contracting officer shall considerassist inventory managers in establishing and evaluating
them in evaluating competing offers. In noncompetitive economic order quantities for supplies under their cog-
awards, the factors in paragraphs (a) and (b) of this sectionnizance.
may be considered by the contracting officer as objectives (b) In recognition of the fact that economic purchase

in negotiating the contract. guantity data furnished by offerors are only one of many
data inputs required for determining the most economical

Subpart 7.2—Planning for the Purchase of order quantities, contracting officers should generally take
Supplies in Economic Quantities no action to revise quantities to be acquired in connection

with the instant procurement. However, if a significant price

7.200 Scope of subpart. variation is evident from offeror responses, and the potential

This subpart prescribes policies and procedures for gathfor significant savings is apparent, the contracting officer
ering information from offerors to assist the Government in shall consult with the cognizant inventory manager or
planning the most advantageous quantities in which sup-requirements development activity before proceeding with

plies should be purchased. an award or negotiations. If this consultation discloses that
the Government should be ordering an item of supply in dif-
7.201 [Reserved] ferent quantities and the inventory manager/requirements
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7.300 FEDERAL ACQUISITION REGULATION

development activity concurs, the solicitation for the item and implementing agency guidance. Cost comparisons may
should be amended or canceled and a new requisitiorbe conducted in these instances if there is reason to believe
should be obtained. that commercial prices are unreasonable.

Subpart 7.3—Contractor Versus Government 7.303 Determining availability of private commercial

Performance sources.
(a) During acquisition planning reviews, contracting
7.300 Scope of subpart. officers shall assist in identifying private commercial

This subpart prescribes policies and procedures for use irsources.
acquisitions of commercial or industrial products and ser- (b) In making all reasonable efforts to identify such

vices subject to— sources, the contracting officer shall assist in—
(&) OMB Circular No. A-76 (Revised) (the Circular), (1) Synopsizing the requirement in the Commerce
Performance of Commercial Activities; and Business Daily until a reasonable number of potential
(b) The Supplement to OMB Circular No. A-76. sources are identified. If necessary, synopsis shall be sub-
mitted up to three times in a 90-day period with a minimum
7.301 Policy. of 30 days between notices (but, when necessary to meet an

The Circular provides that it is the policy of the urgent requirement, this notification may be limited to a
Government to (a) rely generally on private commercial total of two notices in a 30-day period with a minimum of
sources for supplies and services, if certain criteria are met15 days between them); and
while recognizing that some functions are inherently (2) Requesting assistance from the Small Business
Governmental and must be performed by Government per-Administration, the Department of Commerce, and the
sonnel, and (b) give appropriate consideration to relative General Services Administration.
cost in deciding between Government performance and per- (3) If sufficient sources are not identified through syn-
formance under contract. In comparing the costs of opses or from subparagraph (b)(2) of this section, a finding
Government and contractor performance, the Circular pro-that no commercial source is available may be made and the
vides that agencies shall base the contractor's cost ofcost comparison canceled.
performance on firm offers.

7.304 Procedures.

7.302 General. (a) Work statement.When private commercial sources
The Circular and the Supplement— are available and a cost comparison is required, the
(a) Prescribe the overall policies and detailed proceduresGovernment’s functional managers responsible for the com-

required of all agencies in making cost comparisons parison or another group shall prepare a comprehensive

between contractor and Government performance. In mak-performance work statement. The work statement must—
ing cost comparisons, agencies shall— (1) Accurately reflect the actual Government require-

(1) Prepare an estimate of the cost of Governmentment, stating adequately what is to be done without
performance based on the same work statement and level gfrescribing how it is to be done;

performance as apply to offerors; and (2) Include performance standards that can be used to

(2) Compare the total cost of Government perfor- ensure a comparable level of performance for both
mance to the total cost of contracting with the potentially Government and contractor and a common basis for evalu-
successful offeror. ation; and

(b) Provide that solicitations and synopses of the solici- (3) Be reviewed by the contracting officer to ensure
tations issued to obtain offers for comparison purposes shalthat it is adequate and appropriate to serve as a basis for
state that they will not result in a contract if Government solicitation and award.
performance is determined to be more advantageous (see (b) Cost estimate The agency personnel who develop
the solicitation provisions at 52.207-1 and 52.207-2); the cost estimate for Government performance—

(c) Provide that each cost comparison shall be reviewed (1) Enter on a cost comparison form (see Part IV of
by an activity independent of the activity which prepared the Supplement) the cost estimate and the other elements
the cost analysis to ensure conformance with the instruc-required to accomplish a cost comparison;
tions in the Supplement; and (2) Review the estimate for completeness and accu-

(d) Provide that, ordinarily, agencies should not incur the racy and have the estimate audited; and
delay and expense of conducting cost comparison studies (3) Submit to the contracting officer the completed
when the full-time equivalent Government employees form and all necessary detailed supporting data in a sealed,
involved are fewer than those specified in law, the Circular, dated envelope, or electronic equivalent, not later than the
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time established for receipt of initial proposals or bid open- tracts that result from the solicitations, whether or not a cost
ing. If more time is needed to develop the Government’s comparison is conducted. The 10-day period in the clause
cost estimate, the contracting officer shall amend the open-may be varied by the contracting officer up to a period of 90
ing date of the solicitation. days.

(c) Solicitation (1) The contracting officer shall issue a
solicitation based on the performance work statement pre-7.306 Evaluation.
pared in accordance with paragraph (a) of this section. The evaluation procedure to be followed after the con-
Prepriced option prices in existing contracts will not be usedtracting officer receives the cost estimate for Government
instead of issuing a new solicitation when conducting a costperformance (see 7.304(b)) and the responses to the solici-
comparison under a new start. tation differs from conventional contracting procedures as

(2) Firm offers shall be required for the period cov- follows:
ered by the cost comparison, by using— (a) Sealed bidding(1) At the public bid opening, after
(i) A base contract period and any applicable recording of bids, the contracting officer shall—
priced options to total the amount of time represented by the (i) Open the sealed cost comparison on which the
cost estimate for Government performance (see Subpartost estimate for Government performance has been
17.2); or entered,;
(i) A multiyear contract when appropriate (see (ii) Enter on the cost comparison form the price of
Subpart 17.1). the apparent low bidder;
(3) Solicitations shall not, unless a proper determina- (iii) Announce the result, based on the initial cost

tion to the contrary is made, limit award to U.S. offerors.  comparison form, stating that this result is subject to

(d) Integrity of cost comparisor{1) The confidentiality required agency processing, including evaluation for

of— responsiveness and responsibility, completion and audit of
(i) The cost estimate for Government performance; the cost comparison form (see Supplement, Part IV,

and lllustration 1), and resolution of any requests for review
(ii) The bids in sealed-bid cost comparisons shall under the appeals procedure (see 7.307);

be maintained until the time of bid opening, to ensure that (iv) State that no final determination for perfor-

they are completely independent. mance by the Government or under contract will be made

(2) For cost comparisons conducted using the resultsduring the public review period specified in the solicitation
of negotiation procedures, confidentiality and independence(at least 15 working days, up to a maximum of 30 working
shall be maintained until after negotiations are completeddays if the contracting officer considers the action to be
and the most advantageous offer has been selected. complex; the public review period begins when the docu-

(3) Personnel who have knowledge of the cost figuresments identified in (a)(1)(v) below are available to
in the cost estimate for Government performance shall notinterested parties), plus any additional time required for the
participate in the offer-evaluation process unless the con-appeals procedure; and
tract file is adequately documented to show that no other (v) Make available for this public review by inter-
qualified personnel were available. ested parties the abstract of bids, completed cost

comparison form, and detailed data supporting the cost esti-
7.305 Solicitation provisions and contract clause. mate for Government performance.

(&) The contracting officer shall, when contracting by (2) After evaluation of bids (see Subpart 14.4) and
sealed bidding, insert in solicitations issued for the purposedeterminations of responsibility, the contracting officer
of comparing the costs of contractor and Government per-shall provide the price of the low responsive, responsible
formance the provision at 52.207-1, Notice of Cost bidder to the preparer of the cost estimate for Government

Comparison (Sealed-Bid). performance, for final Government review of the cost com-
(b) The contracting officer shall, when contracting by parison form.
negotiation, insert in requests for proposals issued for the (3) Upon completion of the review process, including

purpose of comparing the costs of contractor andresolution of any request under 7.307, the responsible
Government performance the provision at 52.207-2, Noticeagency official shall make the final determination for per-
of Cost Comparison (Negotiated). formance by the Government or under contract and provide

(c) The contracting officer shall insert the clause at written notification to the contracting officer, who shall
52.207-3, Right of First Refusal of Employment, in all either award a contract or cancel the solicitation as required.
solicitations which may result in a conversion from in- (4) The contracting officer shall make the completed
house performance to contract performance of work and approved cost comparison analysis available to inter-
currently being performed by the Government and in con- ested parties upon request.

7-7



7.307 FEDERAL ACQUISITION REGULATION

(b) Negotiation The contracting officer shall receive case of subparagraph (b)(2) of this section, cancel the solic-
proposals, evaluate them (see Subpart 15.6), conduct negatation or award the contract, as appropriate.
tiations, and select the most advantageous proposal in
accordance with normal contracting procedures (see Par7.307 Appeals.
15). The contracting officer shall, before public announce- (@) The Circular provides that each agency shall establish
ment, open the sealed estimate in the presence of th@n appeals procedure for informal administrative review of
preparer, enter the amount of the most advantageous prothe initial cost comparison result. The appeals procedure
posal on the cost comparison form, and return the form toshall provide for an independent, objective review of the
the preparer of the cost estimate for Government perfor-il’litia| result by an official at a higher level than the official
mance for completion. The preparer shall give due Who approved that result. The purpose is to protect the
consideration to all types of costs which could add or sub-fights of affected parties and to ensure that final agency
tract from the cost of either mode of performance. determinations are fair, equitable, and in accordance with

(1) If the result of the cost comparison favors perfor- €stablished policy.

mance under contract and the responsible agency official (b) The Circular provides that the appeals procedure
approves the result, the contracting officer shall award ashall_be used only to resolve_questions concerning the cal-
contract in accordance with agency procedures. culation of the cost comparison and shall not apply to

Concurrently with the award, the contracting officer shall guestions concerning selection of one contractor in prefer-
publicly— ence to another, which shall be treated as prescribed in

(i) Notify interested parties of the result of the cost Subpart 33.1Protests. Directly affected parties may request

comparison: review of any discrepancy in the cost comparison. Any such

(il inform interested parties that the completed requests shall be made in writing to the contracting officer,

cost comparison form and detailed supporting data areWho shall forward them in accordance with agency proce-
dures. Such requests shall be considered only if based on

available for review; e N . . : .
(iii) Announce the contractor's name; and specific objections and received within the public review
' period stated in the solicitation.

(iv) Advise interested parties that contractor prepa-
rations for performance are conditioned upon completion of
the public review period specified in the solicitation plus
any additional period required by the appeals procedure.

(2) If the result of the cost comparison favors
Government performance, the contracting officer shall—

(i) Notify interested parties of the result of the cost
comparison;

(ii) Inform interested parties that the completed
cost comparison form and detailed supporting data relative7_40l Acquisition considerations.
to the Government cost estimate are available for public (a) Agencies should consider whether to lease or pur-

review (see paragraph (b)(3) of this section); and chase equipment based on a case-by-case evaluation of
(iif) Announce the price of the offer most advanta- comparative costs and other factors. The following factors

geous to the Government. are the minimum that should be considered:

(3) The public review period shall begin with the con- (1) Estimated length of the period the equipment is to
tracting officer's announcement of the cost comparisonpe ysed and the extent of use within that period.
result and availability of the cost comparison forms and (2) Financial and operating advantages of alternative
detailed supporting data to interested parties. The reviewtypes and makes of equipment.
period shall last for the period specified in the solicitation (3) Cumulative rental payments for the estimated
(at least 15 working days, up to a maximum of 30 working period of use.
days if the contracting officer considers the action to be (4) Net purchase price.
complex). Upon completion of the public review period and (5) Transportation and installation costs.
resolution of any questions raised under 7.307, the respon- (6) Maintenance and other service costs.
sible agency official shall provide the contracting officer (7) Potential obsolescence of the equipment because
written notification of the final cost comparison decision. of imminent technological improvements.
The contracting officer shall then, in the case of subpara- (b) The following additional factors should be consid-
graph (b)(1) of this section, give the contractor notice to ered, as appropriate, depending on the type, cost,
commence or cancel the contract as appropriate or, in theeomplexity, and estimated period of use of the equipment:

Subpart 7.4—Equipment Lease or Purchase

7.400 Scope of subpart.

This subpart provides guidance pertaining to the decision
to acquire equipment by lease or purchase. It applies to both
the initial acquisition of equipment and the renewal or
extension of existing equipment leases.
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(1) Availability of purchase options. (2) Federal Supply Service, Office of Acquisition

(2) Potential for use of the equipment by other agen- (FC), Washington, DC 20406, for information on other
cies after its use by the acquiring agency is ended. types of equipment.

(3) Trade-in or salvage value.

(4) Imputed interest. 7.404 Contract clause.

(5) Availability of a servicing capability, especially The contracting officer shall insert a clause substantially

for highly complex equipment.g, can the equipment be the same as the' glaqse in 52.207-5, Option .to Purchase
serviced by the Government or other sources if it is pur- Equipment, in solicitations and contracts involving a lease
chased? with option to purchase.

Subpart 7.5—Inherently Governmental

7.402 Acquisition methods. g
Functions

(a) Purchase methad(1) Generally, the purchase
method is appropriate if the equipment will be used
beyond the point in time when cumulative leasing costs

exceed the pur_chase costs. procedures to ensure that inherently governmental functions
(.2) Agencies _Sh(_)md_ not rule out th'e purchase methOOIare not performed by contractors. It implements the policies
of equmer.lt'a.lcqwsnlon in favor of Iea§|ng merely beca?useOf Office of Federal Procurement Policy (OFPP) Policy
of the possibility that future technological advances might | otier 92-1, Inherently Governmental Functions.
make the selected equipment less desirable.
(b) Lease methad(1) The lease method is appropriate if 7 501 Definition.

7.500 Scope of subpart.
The purpose of this subpart is to prescribe policies and

it is to the Government's advantage under the circum-  «|nherently governmental function” means, as a matter
stances. The lease method may also serve as an interimsf policy, a function that is so intimately related to the pub-
measure when the circumstances— lic interest as to mandate performance by Government
() Require immediate use of equipment to meet employees. This definition is a policy determination, not a
program or system goals; but legal determination. An inherently governmental function
(i) Do not currently support acquisition by pur- includes activities that require either the exercise of discre-

chase. tion in applying Government authority, or the making of
(2) If a lease is justified, a lease with option to pur- value judgments in making decisions for the Government.
chase is preferable. Governmental functions normally fall into two categories:

(3) Generally, a long term lease should be avoided,the act of governingj.e, the discretionary exercise of
but may be appropriate if an option to purchase or otherGovernment authority, and monetary transactions and enti-
favorable terms are included. tlements. o

(4) If a lease with option to purchase is used, the con- (&) An inherently governmental function involves,
tract shall state the purchase price or provide a formula®Mond other things, the interpretation and execution of the

which shows how the purchase price will be established ataws 0{ tr:; Lén'ﬁedUSt.atszS 0as to—k K
the time of purchase. (1) Bind the United States to take or not to take some

action by contract, policy, regulation, authorization, order,

7.403 General Services Administration assistance. or Oth(ezr)WSZt;ermine rotect. and advance United States
(a) When requested by an agency, the General Services . rmine, protect, i

Administration (GSA) will assist in lease or purchase deci- economic, political, territorial, property, or other interests

sions by providing information such as by military or diplomatic action, civil or criminal judicial

) ) i proceedings, contract management, or otherwise;
(1) Pending price adjustments to Federal Supply (3) Significantly affect the life, liberty, or property of

Schedule contracts;. . _ private persons;
(2) Recent or imminent technological developments; (4) Commission, appoint, direct, or control officers or
(3) New techniques; and employees of the United States; or
(4) Industry or market trends. (5) Exert ultimate control over the acquisition, use, or
(b) Agencies may request information from the follow- disposition of the property, real or personal, tangible or
ing GSA offices: intangible, of the United States, including the collection,

(1) Center for Strategic IT Analysis (MKS), control, or disbursement of Federal funds.
Washington, DC 20405, for information on acquisition of  (b) Inherently governmental functions do not normally
information technology. include gathering information for or providing advice, opin-
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ions, recommendations, or ideas to Government officials.may give contractors authority to dispose of property at
They also do not include functions that are primarily minis- prices within specified ranges and subject to other reason-
terial and internal in nature, such as building security, mail able conditions deemed appropriate by the agency).

operations, operation of cafeterias, housekeeping, facilities (12) In Federal procurement activities with respect to
operations and maintenance, warehouse operations, motgprime contracts—
vehicle fleet management operations, or other routine elec- (i) Determining what supplies or services are to be

trical or mechanical services. The list of commercial acquired by the Government (although an agency may give
activities included in the attachment to Office of contractors authority to acquire supplies at prices within
Management and Budget (OMB) Circular No. A-76 is an specified ranges and subject to other reasonable conditions
authoritative, nonexclusive list of functions which are not deemed appropriate by the agency);

inherently governmental functions. (i) Participating as a voting member on any source
selection boards;
7.502 Applicability. (i) Approving any contractual documents, to

The requirements of this subpart apply to all contracts forinclude documents defining requirements, incentive plans,
services. This subpart does not apply to services obtainednd evaluation criteria;
through either personnel appointments, advisory commit- (iv) Awarding contracts;
tees, or personal services contracts issued under statutory (v) Administering contracts (including ordering
authority. changes in contract performance or contract quantities, tak-
ing action based on evaluations of contractor performance,
7.503 Policy. and accepting or rejecting contractor products or services);
(a) Contracts shall not be used for the performance of (vi) Terminating contracts;
inherently governmental functions. (vii) Determining whether contract costs are rea-
(b) Agency decisions which determine whether a func- sonable, allocable, and allowable; and
tion is or is not an inherently governmental function may be (viii) Participating as a voting member on perfor-
reviewed and modified by appropriate Office of mance evaluation boards.
Management and Budget officials. (13) The approval of agency responses to Freedom of
(c) The following is a list of examples of functions con- Information Act requests (other than routine responses that,
sidered to be inherently governmental functions or which because of statute, regulation, or agency policy, do not
shall be treated as such. This list is not all inclusive: require the exercise of judgment in determining whether
(1) The direct conduct of criminal investigations. documents are to be released or withheld), and the approval
(2) The control of prosecutions and performance of of agency responses to the administrative appeals of denials
adjudicatory functions other than those relating to arbitra- of Freedom of Information Act requests.
tion or other methods of alternative dispute resolution. (14) The conduct of administrative hearings to deter-
(3) The command of military forces, especially the mine the eligibility of any person for a security clearance, or
leadership of military personnel who are members of theinvolving actions that affect matters of personal reputation
combat, combat support, or combat service support role. or eligibility to participate in Government programs.

(4) The conduct of foreign relations and the determi- (15) The approval of Federal licensing actions and
nation of foreign policy. inspections.

(5) The determination of agency policy, such as deter- (16) The determination of budget policy, guidance,
mining the content and application of regulations, among and strategy.
other things. (17) The collection, control, and disbursement of fees,

(6) The determination of Federal program priorities royalties, duties, fines, taxes, and other public funds, unless
for budget requests. authorized by statute, such as 31 U.S.C. 952 (relating to pri-

(7) The direction and control of Federal employees. vate collection contractors) and 31 U.S.C. 3718 (relating to
(8) The direction and control of intelligence and private attorney collection services), but not including—
counter-intelligence operations. (i) Collection of fees, fines, penalties, costs, or
(9) The selection or non-selection of individuals for other charges from visitors to or patrons of mess halls, post
Federal Government employment, including the interview- or base exchange concessions, national parks, and similar
ing of individuals for employment. entities or activities, or from other persons, where the
(10) The approval of position descriptions and perfor- amount to be collected is easily calculated or predetermined
mance standards for Federal employees. and the funds collected can be easily controlled using stan-
(11) The determination of what Government property dard case management techniques; and
is to be disposed of and on what terms (although an agency (i) Routine voucher and invoice examination.
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(18) The control of the treasury accounts. information and/or any other sensitive information (other
(19) The administration of public trusts. than situations covered by the National Industrial Security
(20) The drafting of Congressional testimony, Program described in 4.402(b)).
responses to Congressional correspondence, or agency (12) Contractors providing information regarding
responses to audit reports from the Inspector General, thegency policies or regulations, such as attending confer-
General Accounting Office, or other Federal audit entity.  ences on behalf of an agency, conducting community
(d) The following is a list of examples of functions gen- relations campaigns, or conducting agency training courses.
erally not considered to be inherently governmental (13) Contractors participating in any situation where
functions. However, certain services and actions that areit might be assumed that they are agency employees or rep-
not considered to be inherently governmental functions mayresentatives.
approach being in that category because of the nature of the (14) Contractors participating as technical advisors to
function, the manner in which the contractor performs the a source selection board or participating as voting or non-
contract, or the manner in which the Government adminis-voting members of a source evaluation board.

ters contractor performance. This list is not all inclusive: (15) Contractors serving as arbitrators or providing

(1) Services that involve or relate to budget prepara- alternative methods of dispute resolution.
tion, including workload modeling, fact finding, efficiency (16) Contractors constructing buildings or structures
studies, and should-cost analyses, etc. intended to be secure from electronic eavesdropping or

(2) Services that involve or relate to reorganization other penetration by foreign governments.
and planning activities. (17) Contractors providing inspection services.

(3) Services that involve or relate to analyses, feasi- (18) Contractors providing legal advice and interpre-
bility studies, and strategy options to be used by agencytations of regulations and statutes to Government officials.
personnel in developing policy. (19) Contractors providing special non-law enforce-

(4) Services that involve or relate to the development ment, security activities that do not directly involve criminal
of regulations. investigations, such as prisoner detention or transport and

(5) Services that involve or relate to the evaluation of non-military national security details.
another contractor’s performance. (e) Agency implementation shall include procedures

(6) Services in support of acquisition planning. requiring the agency head or designated requirements offi-

(7) Contractors providing assistance in contract man- cial to provide the contracting officer, concurrent with
agement (such as where the contractor might influencetransmittal of the statement of work (or any modification

official evaluations of other contractors). thereof), a written determination that none of the functions
(8) Contractors providing technical evaluation of con- to be performed are inherently governmental. This assess-
tract proposals. ment should place emphasis on the degree to which
(9) Contractors providing assistance in the develop- conditions and facts restrict the discretionary authority,
ment of statements of work. decision-making responsibility, or accountability of
(10) Contractors providing support in preparing Government officials using contractor services or work
responses to Freedom of Information Act requests. products. Disagreements regarding the determination will

(11) Contractors working in any situation that permits be resolved in accordance with agency procedures before
or might permit them to gain access to confidential businessissuance of a solicitation.
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